Case-study: BETA v. Portugal

Facts:

BETA is a company that was recently put in insolvency administration. BETA, through its new
management (the insolvency administrators) wishes to retrieve from the Portuguese tax authorities
certain information about the company, namely about the enforcement of taxes by the State during
this period, when the tax authorities first knew about BETA’s financial troubles, etc.

BETA's stated purpose in requesting this information is to assess whether to bring an insolvency
avoidance civil claim against the tax authority (i.e., to recover taxes collected immediately before or
during the insolvency).

The Portuguese authorities refused to share the information requested, under a rule of Portuguese
law* whereby the financial authorities can refuse to provide the information to the data subject “in
the circumstances laid down by Regulation 2016/679), Article 23(1), let. (e) and (j).”

BETA challenges the refusal, arguing that it breaches EU law, including by interfering with the
Charter (right to fair trial, data protection).

* not a real rule

Regulation (EU) 2016/679 of the European Parliament and of the Council of 27 April 2016 on the
protection of natural persons with regard to the processing of personal data and on the free
movement of such data, and repealing Directive 95/46/EC (General Data Protection Regulation)

Recitals 2, 4 and 73

(2) The principles of, and rules on the protection of natural persons with regard to the processing
of their personal data should, whatever their nationality or residence, respect their fundamental
rights and freedoms, in particular their right to the protection of personal data. ...

(4) The processing of personal data should be designed to serve mankind. The right to the
protection of personal data is not an absolute right; it must be considered in relation to its function
in society and be balanced against other fundamental rights, in accordance with the principle of
proportionality. This Regulation respects all fundamental rights and observes the freedoms and
principles recognised in the Charter [of Fundamental Rights of the European Union; “the Charter”] as
enshrined in the Treaties, in particular the respect for private and family life, home and
communications, the protection of personal data, freedom of thought, conscience and religion,
freedom of expression and information, freedom to conduct a business, the right to an effective
remedy and to a fair trial, and cultural, religious and linguistic diversity.

(73) Restrictions concerning specific principles and the rights of information, access to and
rectification or erasure of personal data, the right to data portability, the right to object, decisions
based on profiling, as well as the communication of a personal data breach to a data subject and
certain related obligations of the controllers may be imposed by Union or Member State law, as far
as necessary and proportionate in a democratic society to safeguard public security, including the
protection of human life especially in response to natural or manmade disasters, the prevention,
investigation and prosecution of criminal offences or the execution of criminal penalties, including
the safeguarding against and the prevention of threats to public security, or of breaches of ethics for
regulated professions, other important objectives of general public interest of the Union or of a
Member State, in particular an important economic or financial interest of the Union or of a




Member State, the keeping of public registers kept for reasons of general public interest, further
processing of archived personal data to provide specific information related to the political
behaviour under former totalitarian state regimes or the protection of the data subject or the rights
and freedoms of others, including social protection, public health and humanitarian purposes. Those
restrictions should be in accordance with the requirements set out in the Charter and in the
European Convention for the Protection of Human Rights and Fundamental Freedoms.’

Article 1 (‘Subject-matter and objectives’)

1. This Regulation lays down rules relating to the protection of natural persons with regard to the
processing of personal data and rules relating to the free movement of personal data.

2.  This Regulation protects fundamental rights and freedoms of natural persons and in particular
their right to the protection of personal data.

Article 15 (‘Right of access by the data subject’)

1. The data subject shall have the right to obtain from the controller confirmation as to whether
or not personal data concerning him or her are being processed, and, where that is the case, access
to the personal data and the following information ...

Article 23 (‘Restrictions’)

1. Union or Member State law to which the data controller or processor is subject may restrict by
way of a legislative measure the scope of the obligations and rights provided for in Articles 12 to 22
and Article 34, as well as Article 5 in so far as its provisions correspond to the rights and obligations
provided for in Articles 12 to 22, when such a restriction respects the essence of the fundamental
rights and freedoms and is a necessary and proportionate measure in a democratic society to
safeguard:

(e) other important objectives of general public interest of the Union or of a Member State, in
particular an important economic or financial interest of the Union or of a Member State, including
monetary, budgetary and taxation matters, public health and social security;

(j) the enforcement of civil law claims.’



